

















The second bill, S.B. 723, contains
numerous provisions, but the business
incentive in the bill is directed at invest-
ment income generated by California money
managers and received by nonresident
investors. Generally, income from stocks
and bonds and other investment intangi-
bles is taxed at the owner’s home state.
However, one significant exception to this
rule concerns a nonresident who places his
money with a California investment money
manager who in turn buys and sells intan-
gibles regularly and systematically enough
to constitute the nonresident’s doing busi-
ness in California through an agent. The
investment income becomes California
“source” income and is taxable.

The possibility of such investors mov-
ing their money to out-of-state advisors (or
the advisors moving out of state) prompted
concern about loss of jobs and revenue,
which led to the passage of a special
exemption for dividends, interest, and gains
or losses from certain “qualifying invest-
ment securities.”® Cries of “tax breaks for
the wealthiest investors in the country”
were even noted in one of the committee
reports that preceded passage of S.B. 723.67

Beyond the October 1993 legislation
there are even more tax incentives that
astute business executives can utilize,
including localized tax incentives created in
the Employment and Economic Incentive
Act, the Enterprise Zone Act, and the Los
Angeles Revitalization Zone legislation of
1992; and the Local Base Military Recovery
Act of 1993.%¢ These programs provide
incentives for investment, employment, and
development in selected designated areas
variously called “program areas,” “enter-
prise zones,” the “Los Angeles Revitalization
Zone,” and “local military base recovery
areas.” The incentives include hiring cred-
its, sales and use tax credits, tax exemp-
tions of income from investments in cer-
tain areas, accelerated write-offs of
machinery and equipment, income tax cred-
its for sales and use tax paid on purchase of
certain machinery, net operating loss car-
ryovers—and the list goes on.®

The bottom line. These incentives
have not been introduced without cost and
controversy. Critics have called the October
1993 tax legislation “a Christmas tree of
goodies for business instead of sweeping
tax reform.””® Detractors notwithstanding,
California is making a major investment in
trying to attract businesses based on the
fiscal effect of the act as announced in
committee reports. Revenue losses from
the capital gains exclusion alone, which
do not begin until 1998-99, are estimated to
be $15 million, increasing to $43 million by
2001-02. The 6 percent investment tax
credit could result in losses ranging from
$50 to $100 million in 1994-95, all the way
to $300 to $350 million in 1996-97.” Not
surprisingly, one of the other items that
should be reported back to the legislature
includes the “estimated state and local fis-
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cal impact of the act.”?

Remarkably, the legislation signed in
October 1993 was proudly touted by both
sides of the political spectrum. Governor
Wilson said that the “tax reforms are the
centerpiece of an economic growth agenda”
and declared it to be the “most sweeping tax
reform since Proposition 13.”” Assembly
Speaker Willie Brown described the final
legislation “as perhaps the most important
bill of the session”; he referred to S.B. 671
as “extraordinarily significant.”” Businesses,
by their investments in people and capital in
California, ultimately will determine whether
this legislation serves its intended purpose
and lives up to expectations. 2

! R. Koselka, The Fight for Jobs, FORBES, Jan. 31,
1994, at 68.

2 See, e.g., A.B. 1823 (Alpert), 1993 Cal. Stat. ch. 868
(property tax rebates) and A.B. 1239 (Caldera), 1993
Cal. Stat. ch. 865 (property tax relief).

3 REV. & Tax. Copk §§25110, ef seq.

* Former REV. & Tax. CoDE §25115.

5 Barclay’s Bank PLC v. California Franchise Tax
Board, 10 Cal. App. 4th 1742 (3d Dist. 1992), cert.
granted, 62 U.S.L.W. 3311 (U.S. Nov. 1, 1993) (No.
92-1384); Colgate-Palmolive Co. v. Franchise Tax
Board, 10 Cal. App. 4th 1768 (3d Dist. 1992), cert.
granted, 62 U.S.L.W. 3311 (U.S. Nov. 1, 1993) (No.
92-1839).

8 Hearing on S.B. 671 (Alquist), [1993 Cal. Stat. ch.
881; hereinafter S.B. 671)] before the California
Assembly Committee on Revenue and Taxation (Sept.
3,1993)

7 Barclay’s Bank PLC v. Franchise Tax Board and
Colgate-Palmolive Co. v. Franchise Tax Board, 62
U.S.L.W. 4552, 1994 WL 266558 (June 20, 1994).

8 REv. & Tax. CopE §§25115(a), 18634, 25111(c).

9 Hearing on S.B. 671 before the California Assembly
Committee on Revenue and Taxation (Sept. 3, 1993
1 Hearing on S.B. 671 before the California Senate
Committee on Revenue and Taxation (Aug. 18, 1993).
1t Hearing on S.B. 671 before the California Assembly
Ce ittee on R and Taxation (Sept. 3, 1993).
12S.B. 671 §§ 8, 21; Rev. & Tax. CoDE §§17271, 2444.
13 REv. & Tax. CobpE. §18152.5(a).

4 Rev. & Tax. Copk §18152.5(b) (1).

15 Rev. & Tax. CoDE §§18152.5(c) (1), (d) (1) (B).

16 REv. & TAx. CoDE §18152.5(e) (1) (A).

17 Rev. & Tax. Copk §18152.5(¢) (3) (A).

18 REv. & Tax. Copk §18152.5(e) (1) (A).

19 Rev. & Tax. Copk §18152.5(e) (9).

2 Rev. & Tax. Copk §18152.5(c) (1).

21§ B. 671, §29(a).

2 S,B. 671, §29(b).

2 Rev. & Tax. CopE §§17053.49(a) (1), 23649(a) (1).
2 Rev. & Tax. CoDE §§17053.49(a) (2), 23649(a) (2).
25 REv. & Tax. CopE §§17053.49(e) (1),(2),
23649(e) (1),(2).

26 Rev. & Tax. CoDE §§17053.49(c) (1), 23649(c) (1).
27 Rev. & Tax. CobE §§6377(d); 17053.49(c) (2),
23649(c) (2).

28 Wilson Signs Landmark Legislation to Spur
California Jobs, BUSINESS WIRE, Oct. 6, 1993 [here-
inafter BUSINESS WIRE].

2 REV. & Tax. CoDE §17053.49(d), 23649(d).

20 REv. & Tax. CODE §6377(a) [flush language].

31 REv. & Tax. CopE §§6377(g) (2)(A),
17053.49(f) (2) (A), 23649(f) (2) (A).

32 REv. & Tax. CopE §§6377(g) (2)(B),
17053.49() (2) (B), 23649(f) (2) (B).

33 REv. & Tax. CobE §§17053.49(f) (2) (A),
23649 (1) (2) (A).

34 Hearing on S.B. 1292 (Alquist) before the
California Senate Committee on Revenue and
Taxation (June 15, 1994).
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3 Rev. & Tax. Cope §23802(b) (1).

%S.B. 671, §20; Rev. & Tax. CopE §23802(b)(1).

¥ Rev. & TAx. CopE §§17052.12, 23609.

38 BUSINESS WIRE, supra note 28.

® Rev. & Tax. CoDE §§17052.12, 23609.

“ Rev. & Tax. CopE §6380(b) (1) (C).

41 REv. & Tax. CopE §6380.

4 B. Inman, Plans to Alter Little-Known Provisions of
State Tax Code Rile Business, L A. TIMES, Mar. 21,
1993, at D2.

“]d

“ A B. 34 (Klehs), 1993 Cal. Stat. ch. 880; S.B. 671,
§9.5.

4 S B. 169 (Alquist), 1991 Cal. Stat. ch. 117; REV. &
Tax. CoDE §§17276.3, 24416.3.

46 1987 Cal. Stat. chs. 1138, 1139 (1987); L.R.C.
§172() (D) A ().

47 Hearing on A.B. 34 before the California Assembly
Committee on Revenue and Taxation (Apr. 12, 1993).
“]d.

“ Id. The second rationale referred to the exten-
sion of the carryover period under federal law. Prior
to 1976, federal law only permitted a three-year car-
ryback and a five-year carryforward of NOLs. Under
the Economic Recovery Tax Act of 1981 (ERTA),
Pub. L. 97-34, the carryover period was extended to
15 years with the justification that the extended
depreciation deductions created by ERTA resulted
in significant tax losses that required longer NOL car-
ryover periods for utilization. California never con-
formed to these ERTA provisions, however.

% REv. & Tax. CopE §§17276(b) (2), 24416(b) (2).

51 Rev. & Tax. CobE §§17276(d) (2), 24416(e) (2).

2 REv, & Tax. CoDE §§17276(e) (2), 24416() (2).
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5 Hearing on A.B. 34 before the California Assembly
Committee on Revenue and Taxation (Apr. 12, 1993).
55 Hearing on A.B. 34 before the California Assembly
Floor (Sept. 3, 1993).

% Hearing on A.B. 34 before the California Assembly
Committee on Revenue and Tazxation (Apr. 12, 1993).
57 Assem. Floor Hearing, supra note 55.

8 REv. & Tax. CoDE §§17276(d) (4), 24416(e) (4).

% REv. & Tax. CoDE §§17276(d) (3), 24416(e) (3).

0 4 [Cal.] St. Tax. Rep. (CCH) ¥ 293-015.125.

¢ Rev. & Tax. CobE §25128.

62 1, Tatkin, Legislation Alters Three-Factor
Apportionment Formula, Double Weighting the Sales
Factor, 15 CAL. Bus. Law REP. 246 (1994).

& REv. & Tax. CoDE §§25128(a), (b).

6 1. Tatkin, supra note 62.

6 Hearing on S.B. 1880 (Campbell) before the
California Assembly Committee on Revenue and
Taxation (June 20, 1994).

6 REV. & Tax. CoDE §17955. See also Hearing on
S.B. 723 (Kopp) [1993 Cal. Stat. ch. 874; hereinafter
S.B. 723] before the California Assembly Committee
on Revenue and Taxation (Aug. 16, 1993).

& Hearing on S.B. 723 before the California Assembly
Committee on Revenue and Taxation (Aug. 16, 1993).
% Employment and Economic Incentive Act, 1984
Cal. Stat. ch. 44; Enterprise Zone Act, 1984 Cal. Stat.
ch. 45; A.B. 38 (Archie-Hudson), 1992 Cal. Stat., 1st
Exec. Sess., ch. 17; Local Military Base Recovery Act,
1993 Cal. Stat. ch. 1216.

 See generally 1 [Cal.] St. Tax. Rep. §15-980 (enter-
prise zones), §15-990 (Employment and Economic
Incentive Act), §15-999 (Los Angeles Revitalization
Zone), §15-999¢g (ocal military base recovery areas).
" D. Bernstein, Wilson Signs Business Tax-Break
Legislation, SACRAMENTO BEE, Oct. 7, 1993, at A3
(quoting Lenny Goldberg, executive director of the
California Tax Reform Association).

" Hearing on S.B. 671 before the California Assembly
Floor (Sept. 10, 1993).

7 S.B. 671, § 29(c).

3 D. Bernstein, supra note 70.
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